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SECTION 3:
SPECIAL CONDITIONS

CONTENTS

Article 2: 
Law and language of the contract

2.1
EU law is the law which applies to the contract, complemented, where necessary, by Belgian law.
2.3
The language used shall be English.  
Article 3: 
Order of precedence of contract documents

The following documents shall be deemed to form and be read and construed as part of this contract, in the following order of precedence:

(a) the ontract,

(b) the Special Conditions,

(c) the General Conditions,

(d) the technical specifications,

(e) the design documentation (drawings),
(f) the Bill of Quantities and Price Schedule, possibly after arithmetical corrections;
(g) the tender with the appendix,

(h) any other document forming part of the contract.

Article 4:
Communications
Any written communication relating to this Contract between the Contracting Authority and/or the Supervisor, on the one hand, and the Contractor on the other must state the Contract title and identification number, and must be sent by post, fax, e-mail or by hand to the following addresses:

For the Contracting Authority:

	Name:
	Delegation of the European Union to Bosnia and Herzegovina

Attn: Ms. Jasmina HADZIMESIC, Programme Manager

	Address:
	Skenderija 3a
71000 Sarajevo

Bosnia and Herzegovina

	Telephone:
	+ 387 33 254 700

	Fax:
	+ 387 33 666 037


For the Supervisor: (to be defined later)
	Name:
	

	Address:
	

	Telephone:
	

	Fax:
	


For the Contractor: (to be defined at the stage of the contract signature)
	Name:
	

	Address:
	

	Telephone:
	

	Fax:
	


Article 5:
Supervisor and Supervisor's representative

5.1 
The following is added at the beginning of the Article:

The Contracting Authority shall appoint a Supervisor to supervise the works on behalf of the Contracting Authority. The Supervisor shall obtain the prior written approval of the Contracting authority for any additional works which will have financial implications. 
5.4 
Administrative orders issued by the Supervisor shall be dated, numbered and entered in a register. The Supervisor shall send them electronically (by email) to representatives of the Contractor, of the Beneficiary and of the Contracting Authority. Hard copies shall be delivered by hand to representatives of the Contractor and of the Beneficiary, and where appropriate, also to the representative of the Contracting Authority.
New articles are added:

5.5
The Superviser and the Supervisors's Representative shall obtain a written approval of the Contracting  Authority prior to taking any of the following actions specified in General Conditions: 


(a) Approve additional costs determined under the Article 21 of the General Conditions


(b) Approve any extension of time determined under the Article 35 of the General Conditions

(c)  Approve any modification of the Contract and/or issuing an administrative order for modification under the Article 37 of the General Conditions 

5.6
The Contractor shall place at the disposal of the Supervisor temporarily and free of charge the patterns and instruments necessary to perform inspections, measurements and test enabling determination of conformity of the executed works and built-in materials with the Technical Specification and the technical standards referred to, including national and branch standards, and the manufacturer's instructions on the materials used. 

5.7
In addition to the technical documentation and tests required in the Technical Specification the Contractor shall provide the Supervisor with all technical documentation on materials and plant, considered necessary by the Supervisor, before delivery to the Site. Further, the Contractor shall carry out such tests on site considered necessary by the Supervisor to verify correctness of the information provided.

5.8
Office accommodation for the Supervisor will be provided by the Contractor.
Article 7:
Subcontracting 

Subcontracting is allowed up to 30% of the value of the Works Contract. 

Article 8:
Documents to be provided

8.1 
The Contracting Authority shall, within 30 days after the signing of the Contract by both parties and not later than the Notice to commence as per Article 33.1 provide the Contractor free of charge, with 3 copies of the drawings prepared for the performance of the Contract as well as with 3 copies of the Specification and other Contract documents.

Article 9:
Access to the site

9.1
The Contractor’s attention is drawn to the fact that there is a Head of Delegation of the European Union in Bosnia and Herzegovina. The Contractor is bound to give the Head of Delegation free access to its sites, factories, workshops, etc., and generally assist the Head of Delegation, like the project Supervisor, in the performance of his duties. The same provisions also apply to the appointed representatives of the Head of Delegation.

All correspondence between the Contractor and the project Supervisor must be copied, for information, to the Contracting authority as per Article 4.
Article 10:
Assistance with local regulations 
New article is added:

10.3 
The Contracting Authority shall assist the Contractor in provision of customs and tax clearance for the material and supplies requested by the Contractor. For supplies manufactured locally, all internal fiscal charges applicable to their manufacture, including VAT, shall be excluded.


For supplies to be imported into the country of the Contracting Authority, all duties and taxes applicable to their importation, including VAT shall be excluded.


Whatever the origin of the supplies, the contract shall be exempt from stamp and registration duties ( translation of the Instruction on the procedure for the implementation of customs and tax exemptions in accordance with the Framework Agreement between Bosnia and Herzegovina and the Commission of European Communities on the rules of cooperation regarding financial assistance to Bosnia and Herzegovina within provision of assistance through the Instrument for Pre-Accession Assistance (IPA) and Guidelines on application of the instruction on the procedure for the implementation of customs and tax exemptions are hereto attached).
Article 12:
General obligations of the Contractor

12.8
The visibility measures must comply with the rules laid down in the Communication and Visibility Manual for EU External Actions published by the European Commission: http://ec.europa.eu/europeaid/work/visibility/index_en.htm.
Article 15:
Performance guarantee

15.1
The amount of the performance guarantee shall be 10% of the amount of the Contract and any addenda thereto. 
Article 16:
Insurance

16.4
The amount of insurance covering liability with regard to risks and civil liability insurance shall be unlimited.  


The third party insurance shall be 100,000 Euros for Lot 1 and 25,000 Euros for Lot 2, per accident with the number of occurrences unlimited, as specified in the Appendix to tender for Works contract; higher coverage can be required by the Supervisor. 
Article 17:
Programme of implementation of tasks
17.1
The Contractor shall prepare and submit for the Supervisor's approval:
· the programme according to the General Conditions 17.1 a), b), c), d), e) and f);

· performance plan of works execution and delivery and installation of equipment;

· plan for testing;

· the same shall apply to documents and items which are to be submitted to the Supervisor for endorsement or acceptance.

New Article is added

17.4
The detailed Programme of implementation of tasks, drawn up in accordance with Article 17.1 and approved in accordance with Article 17.2, shall be deemed to have taken into account prevailing climatic conditions, including periodic adverse weather conditions.


Whenever it is required by the Supervisor the Contractor shall within 14 days update the Programme of implementation of tasks, based on actual work progress. In case of delays in actual progress the Contractor shall, within the updated Programme of implementation of tasks, provide information on additional resources to be deployed in order to meet the milestones of the Programme of implementation of tasks prepared and approved in accordance with Article 17.1 and 17.2.

Article 19:
Contractor's drawings

19.1
In addition to the technical documentation and tests required in the Technical Specification the Contractor shall provide the Supervisor with all technical documentation on materials and plant, considered necessary by the Supervisor, before delivery to the Site. Further, the Contractor shall carry out such tests on site considered necessary by the Supervisor to verify correctness of the information provided.

The Contractor shall submit to the Supervisor for his approval:

a)
such drawings found necessary by the Supervisor to supplement the Contractor’s method statements

b)
such drawings and information required by local authorities in connection with applications for and obtaining of required permits.

The Contractor shall bear all costs in connection with above documentation and shall be responsible for timely submission.

 19.7
The following is added at the end of the Article 19.7:

The Contractor shall develop drawings including ‘as built drawings’ (wherever required) up to the workshop level and submit it to the Supervisor for approval. Drawings, manuals and manufacturer’s schemes of supplied/installed equipment and as built drawings shall be provided in local language only, unless otherwise instructed by the Contracting Authority and/or Supervisor.

Article 20:
Sufficiency of tender prices

New Article is added:
20.4 
The unit prices for unforeseen works, to be recognised throughout the project and ordered by the Contracting Authority, shall be derived from the contracted unit prices of a similar type or extracted from referent similar contracts.
Article 24:
Interference with traffic

24.1

The following is added at the end of the Article 24.1:

Where special permits regarding temporary interference with traffic are required, it shall be the responsibility of the Contractor to obtain such permits in due time. 

The Supervisor will in accordance with Article 10 assist the Contractor in obtaining such permits. 

The Contractor shall plan the execution of the Works with due regard to avoidance of inconveniences to the public, to the extent reasonably possible. Where unavoidable the Contractor shall in due time inform the Supervisor of the extent of interference with traffic and inconveniences.

All expenses in connection with permits, temporary traffic arrangements, preliminary works including fencing, signboards, traffic signals etc. and provision of interim works to secure uninterrupted access to buildings and properties affected by the construction activities shall be at the cost of the Contractor, who shall also indemnify and hold the Contracting Authority harmless against any claims and expenses resulting from the Contractor’s disregard of by-laws and circulars or the Contractor’s otherwise unnecessary/unauthorised interference with traffic.
Article 33:
Commencement order

33.1 
The Contracting Authority shall issue the Commencement order via administrative order issued by the Supervisor within 30 calendar days of the signing of the contract by the Contractor. The date for commencing implementation of the tasks shall be not later than 30 calendar days from the issuance of the Commencement order.
Article 34:
Period of implementation of tasks
34.1
Period of implementation is limited to maximum 12 calendar months from Commencement date (plus 365 days of Defect Liability Period) for Lot 1 as well as for Lot 2.
Article 36:
Delays in implementation of tasks
36.1
The rate of liquidated damages for delays in the completion of works shall be 0.1% of the contract price for every day or part thereof which elapses between the end of the period of implementation of tasks and the actual date of completion, up to a maximum amount of 10% of the contract price or, if the contract is subdivided into phases, 10% of the price of the phase concerned.
Article 39:
Work register

New Article is added:
39.6
Work register shall be kept in local language and in accordance with the local legislation.

Article 40:
Origin and quality of works and materials

40.1 
All goods purchased under the contract must originate in a Member State of the European Union or a country covered and/or authorized by the specific instruments applicable to the IPA programme under which the contract is financed. For these purposes, "origin" means the place where the goods are mined, grown, produced or manufactured and/or from which services are provided. The origin of the goods must be determined according to the EU Customs Code or to the relevant international agreement applicable. 
When importing goods, any change in the specified origin must have been pointed out to the project Supervisor and approved by him.

40.2 
The works and the objects, appliances, equipment or materials used in the execution of the 
works must comply with the requirements specified in Volume 3 (Technical 
Specifications).
40.3 
Preliminary technical acceptance is necessary and controlled by the Supervisor following the 
local regulation.

Article 41:
Inspection and testing

New Article is added:
41.8 Inspection and testing shall be performed by the Contractor and in accordance with the requirements of the applicable technical regulations and local legislation. The costs of inspection and testing shall be borne by the Contractor.
Article 44:
General principles for payments

44.1
Payments shall be made in euro.  
44.3
By derogation the payment to the Contractor of the amounts due under each of the interim payment certificates and the final statement of account issued by the Supervisor shall be made by the Contracting Authority within 45 days
Article 45:
Provisional price contracts

New Article is added:

45.3 Provisional Sums

Each Provisional Sum shall only be used, in whole or in part, in accordance with the Supervisor's instructions, and the Contract Price shall be adjusted accordingly. The total sum paid to the Contractor shall include only such amounts, for the work, supplies or services to which the Provisional Sum relates, as the Supervisor shall have instructed. For each Provisional Sum, the Supervisor may instruct:

a)
Work to be executed (including Plant, Materials or services to be supplied) by the Contractor and valued as a variation –  as per art. 37 ‘Modification by administrative order’ of General Condition; and/or

b)
Plant, Materials or services to be purchased by the Contractor, from a nominated Subcontractor or otherwise; and for which there shall be included in the Contract Price:


(i)
the actual amounts paid (or due to be paid) by the Contractor, and


(ii)
a sum for overhead charges and profit, calculated as a percentage of these actual amounts by applying the relevant percentage rate (if any) stated in the appropriate Schedule. If there is no such rate, the percentage rate stated in the Appendix to Tender shall be applied.

The Contractor shall, when required by the Supervisor, produce quotations, invoices, vouchers and accounts or receipts in substantiation.

Article 46:
Pre-financing
46.(1) and (2)
On the conditions specified by the General Conditions, the pre-financing is possible and its total amount must not exceed 10% of the original contract price.
In order to obtain pre-financing payment, the Contractor must forward to the Supervisor the payment request and the performance guarantee in accordance with article 15. If a pre-financing is requested and this payment exceeds EUR 150.000, the Contractor must provide a financial guarantee for the full amount of the pre-financing payment.

46.8
The repayment of the pre-financing shall take the form of deductions based on the monthly claims.  
a)
The flat‑rate pre-financing (maximum of 10%) shall be repaid by means of deductions from the instalments and, if necessary, the balance due to the Contractor. This repayment shall begin with the first instalment and be completed, at the very latest, by the time 80% of the amount of the contract has been paid.

Repayment shall be made in the same currency as the pre-financing.

The amount to be deducted from each instalment shall be calculated using the following formula:
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where:

R = the amount to be repaid

Va = the total amount of the pre-financing
Vt = the initial contract amount

D = the amount of the instalment.

The result is rounded up to two decimal places.

Article 47:
Retention monies

47.1
The sum to be retained from interim payments (also to guarantee implementation of the Contractor's obligations during the defects liability period) is 10% of each instalment, with the limit of 10% of the Accepted Contract Amount.

Article 48:
Price revision
N/A

Article 49:
Measurement

49.1
49.1 a) and c) are void; only 49.1 b) applies, since this is a unit-price contract.
 
New Article is added: 

49.3
Methods and conditions to evaluate the works shall be in accordance with the local regulations and norms for construction works.
Article 50:
Interim payments
50.1
The minimum amount of any Interim Payment Certificate shall be for Lot 1: 100,000 Euro and for   Lot 2: 15,000 Euro
Article 53:
Delayed payments

53.1
Once the deadline laid down in Article 44.3 of the General Conditions has expired, the Contractor shall receive late-payment interest:

-
at the rate applied by the European Central Bank to its main refinancing transactions in euro, as published in the Official Journal of the European Union, C series,  where payments are in euro,

on the first day of the month in which the deadline expired, plus three and a half percentage points. The late-payment interest shall apply to the time which elapses between the date of the payment deadline, and the date on which the Contracting Authority’s account is debited. By way of exception, when the interest calculated in accordance with this provision is lower than or equal to EUR 200, it shall be paid to the Contractor only upon a demand submitted within two months of receiving late payment. The Member States are not entitled to late-payment interest.
Article 59:
Partial acceptance

59.3
The maintenance period of the completed works begins on the date of the latest Provisional Acceptance of the building is signed.
Article 60:
Provisional acceptance

New Article is added: 

60.6
The operating and maintenance manuals, as built drawings and warranty certificates of mechanical, electrical and all other engineering components necessary to put system into the full operation shall be submitted by the Contractor to the Supervisor before the Provisional Acceptance Certificate is issued by the Supervisor.
Article 61:
Defects liability
61.1
As stated in the glossary of terms in general annexes, the defects liability period is defined as the period stated in the contract immediately following the date of provisional acceptance, during which the Contractor is required to complete the works and to remedy defects or faults as instructed by the Supervisor. The rights and obligations of the parties with regard to this defects liability period are laid down in Article 61 of the General Conditions.

61.7
The maintenance period shall be 365 days after the latest Provisional Acceptance Certificate is issued by the Supervisor, as it is stipulated by the Appendix to the Tender.
Article 68:
Dispute settlement

68.4
Any dispute arising out of or relating to this contract which cannot be settled otherwise shall be referred to the exclusive jurisdiction of the courts of Brussels, Belgium.
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